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The Trustee objects to confirmation of the Debtors’ Chapter 13

Plan on the ground that the Debtors are not contributing all of their
di sposable incone, as required under 11 U S C 8§ 1325(b)(1)(B).
Specifically, the Trustee questions a cl ai med expense of $750 per nonth
for parochial school tuition for the Debtors’ two minor children,
setting the stage for a determ nation as to whether such expenses may
be cl assified as charitabl e donations. After an evidentiary hearing on
March 25, 2003, the Court took the matter wunder advisement and
requested witten subm ssions fromthe parties. Further oral argunent
was heard on June 26, 2003, and the matter is nowripe for disposition.
After reviewing the evidence and argunents presented, and for the
reasons di scussed below, |I find: (1) that the clainmed expense is not
reasonably necessary; and (2) conclude that the Religious Liberty and
Charitabl e Donati on Protecti on Act of 1998 does not apply in this case.

EACTS

On January 17, 2003, M chael and Kathleen Watson filed a joint
Chapter 13 case, and in their Schedules | and J show net nonthly i ncone
of $5,770, expenses of $4,194, and $1,576 in disposable incone. The
plan provides for thirty-six nonthly paynments of $1,576 (Total
$56, 736), which will pay $123,714 of unsecured creditors twenty-five

percent of their clains.
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The Debtors are devout Catholics, the children have always
attended parochi al school, and the tuitionis less than fifteen percent
(15% of their gross annual income. The Debtors contend that the
educati on expense qualifies as a charitable contribution under the
Rel i gi ous Liberty and Charitable Donation Act (the Act) and 11 U S C
88 548(d)(3), 1325(b)(1), (b)(2)(A. The Trustee counters that
parochial school tuition does not per se qualify as a charitable
donati on under the Act.

He also argues that the Debtors failed to establish that the
tuition paynment is a reasonabl e and necessary expense, and that if the
$750 in question were added to the plan the distribution to creditors
woul d nore than double to 62% over three years.

DI SCUSSI ON

To qualify for confirmation, the Chapter 13 plan nust provide
“that all of the debtor’s projected disposable incone to be received in
the three-year period beginning on the date that the first paynent is
due under the plan will be applied to make paynments under the plan.”
11 U.S.C. 8§ 1325(b)(1)(B). “Disposable incone” is defined as:

incone which is received by the debtor and which is not

reasonably necessary to be expended-

(A) for the maintenance or support of the debtor
or a dependent of the debtor, i ncl udi ng

charitable contributions...

11 U.S.C. § 1325(b)(2)(A).
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Regardi ng the reasonably necessary issue, it has been held that
“in the absence of sone conpelling circunstance... a private schoo
education is not reasonably necessary.” In re Webb, 262 B.R 685
(Bankr. E.D. Tex. 2001); see, e.g., Univest-Coppell Village, Ltd. v.
Nel son, 204 B.R 497 (E.D. Tex. 1996) (rejecting nonthly tuition
paynments for private high school where debtors had no particular
problemwith the quality of education in the local public school); In
re Jones, 55 B.R 462, 467 (Bankr. D. M nn. 1985).

In Webb, the Court held that a private school education was a
reasonably necessary expense where the debtor’s son had been di agnosed
to have Attention Deficit Hyperactive D sorder, as well as a noderate
to severe Ceneralized Anxiety Disorder. 262 B.R at 690. The debtor
had tried to assinmlate his son into the public school, but was
unsuccessful due to the [ ack of a “therapeutic educational environnent”
that was provided by the private school. 1d. at 690-91.

InInre Gawey, the Court held that it was a reasonably necessary

expense for the Debtor to pay $277 per nonth to send her two children
to a parochial high school, where she chose to “sacrifice... other
basi c necessities such as healthcare insurance” in order to have the
ability to pay private school tuition. 2001 W 34076376 (Bankr. C.D

[I1. Oct. 11, 2001). Simlarly, inln re Burgos, the Court found that
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debtors who of fered nore noney to unsecured creditors than the total of
tuition paynents, and proposed a sixty nonth plan and a seventy percent
di stribution to unsecured creditors, to “save their home and... provide
a good life for their children,” should have such a plan confirmed. In
re Burgos, 248 B.R 446, 450-51 (Bankr. M D. Fla. 2000). These are al
sound results with which | totally agree.

The Debtors here, however, propose none of the indicia of good
faith shown by the debtors in G awey and Burgos. To the contrary, they
have clainmed many borderline and/or excessive expenses, and are
unwi I ling to extend their plan beyond three years. Conpared to the
debtor in G awey who gave up healthcare insurance coverage, and the
debtor in Burgos who proposed a five year plan, finding that schoo
tuition is not a reasonably necessary expense in this case is an easy
call. These Debtors have given no reason why their children need to
attend parochial school, i.e., they have not shown that the public
schools in their area (East Providence) are not adequate, and neither
have they suggested any other special need to do so. The only reason
advanced by them is preferential, i.e., their children have always
attended parochial school because of the famly's strong religious
ties. Thi s argunment addresses none of the conpelling circunstances
typically cited for finding private school tuition a reasonably

necessary expense, and nere preference does not bring it within the

4
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meaning of the Act. Allowing these Debtors to pay parochial schoo
tuition which over the life of the Plan wll exceed the anount
distributed to creditors, is to require general creditors to fund the
private education of the Debtors’ Kkids.

The Debtors also argue that parochial school tuition payments
shoul d be considered “charitable contributions” under 11 U S C 8§
1325(b)(2)(A), citing In re Kirschner, 259 B.R 416 (Bankr. MD. Fla.
2001). VWhat the Kirschner court really said was that *“Congress
i ntended for the [Act]...to ‘protect the rights of debtors to continue
to nmake religious and charitable contributions after they file for
bankruptcy relief.”” Id. at 422, citing HR REP. No. 05-556 (105"
Cong.) (enphasis added). |f Congress intended parochial school tuition
to be included within the scope of the Act, it could, should, and would
have said so, and in Kirschner the Court specifically pointed out that
“Congress has yet to... protect tuition expenses for religious private
schools,” as it has protected “charitable contributions” under 11
US C 8§ 1325(b)(2)(A). 259 B.R at 423. Kirschner deals wth
religious tithing, not parochial school tuition paynents, and stands
for the narrow proposition that a bankruptcy court need not determ ne
whether a “charitable contribution” that is less than 15% of the

debtor’s gross inconme is a reasonable and necessary expense under 11
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US C 8 1325(b)(2)(A). Under the statute, such contributions are de

facto reasonable and necessary and not subject to scrutiny by the

Court. Under no stretch of imagination does Kirschner extend to or
cover the facts in this case.

Charitable or religious donations are just that, and in making

such contri butions! the donor is not bargaining for a tangible quid pro

! Contribution is defined as “the act of contributing”and
“contribute” is defined as “to give or provide jointly with
others; give to a common fund.” Webster’s New World Dictionary,
303 (3d 3ed. 1988). Additionally, “charitable contribution” is
a defined termunder the Act and it adopts the definition used
in the Internal Revenue Code, 26 U S.C. 8 170 (c) which states
in part:

"charitable contribution" nmeans a contribution or gift

to or for the use of--

(2) A corporation, trust, or community
chest, fund, or foundation--
(A) created or organized in the
United States or in any possession
t hereof, or under the |aw of the
United States, any State, the
District of Col unbi a, or any
possessi on of the United States;

(B) or gani zed and oper at ed
exclusively for religious,
charitable, scientific, literary,

or educational purposes, or to
foster national or international
amat eur sports conpetition (but
only if no part of its activities
i nvol ve the provision of athletic
facilities or equipnment), or for
the prevention of cruelty to
children or ani mals;
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quo, but is making a gift to support the religion of his/her choice.
Here the Debtors propose to purchase, under the guise of a so-called
religious donation, a substantial asset — the private education of
their children. Based upon the record and the applicable law, I
conclude as a matter of |aw that parochial school tuition paynents are
not “charitable donations” within the neaning of the Act, and that the
noney proposed to be used by the Debtors to make said paynents is
di sposabl e i ncone required to be distributed under the Chapter 13 Pl an.

Accordingly, confirmation is DEN ED. Pursuant to Rhode Island
Local Bankruptcy Rule 3015-3(e), the Debtors have eleven (11) days

within which to submt an anended pl an.

(G no part of the net earnings of
which inures to the benefit of any
private sharehol der or individual;

and

(D) which is not disqualified for
t ax exenption under section
501(c)(3) by reason of attenpting
to influence |egislation, and
whi ch does not participate in, or
i ntervene in (i ncludi ng t he
publishing or di stributing of
statenments), any political

canpaign on behalf of (or in
opposition to) any candidate for
public office.

26 U.S.C. § 170(c).
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Dated at Providence, Rhode Island, this 15th day of

Sept enber, 2003. ' m:

Arthur N. Votol ato
U. S. Bankruptcy Judge
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